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Abstract: The purpose of this article is to present the U.S. Mediator with information on what to
expect and how to prepare for mediating disputes in Latin America. The article explains how the
cultural diversity in the region can complicate the mediation for reasons and in ways that may
not be anticipated. To that effect, this article is divided in four main parts followed by a
conclusion: Chapter I: The Global Perception of Mediation, Chapter II: U.S. Lawyers as
Mediators in Latin America, Chapter Il1: Understanding Cross-Cultural Communication,

Chapter 1V: Cross-Cultural Mediation Framework and Chapter V: Conclusion.

Chapter I: The Global Perception of Mediation

As a commercial mediator trained in New York and other parts of the east coast of the
United States, [ am a part of a large Alternative Dispute Resolution (“ADR”’) community. Within
that ADR community there is a global perception of mediation regardless of the subject matter
being mediated. As mediation develops in the world in general, it is embraced as a process when
a neutral third party assists in the resolving of a conflict through the use of specialized
negotiation and communication techniques. It is a process where the parties are encouraged to
earnestly participate. While some U.S. courts mandate it, mediation is usually contractual or
voluntary with an intention of reaching a settlement. With this intention, the mediator must have
patience, fortitude, perseverance and common sense. The mediator must be a pragmatic as well
as a dynamic facilitator equipped with an arsenal of negotiation and communication capabilities.
This arsenal must be amply equipped with the ability to be an effective listener, to understand
human dynamics, and to articulate as well as summarize an exchange. With no power of his/her
own to resolve the conflict, the mediator must move the parties through the process of fashioning

their own resolution. Notwithstanding, the mediator’s (often an attorney) course of expertise may



be a useful resource to the parties in the event the parties are inclined to request a neutral case

evaluation or perhaps assistance in the drafting of the agreement.!

Chapter I1: U.S. Lawyers as Mediators in Latin America

Despite different approaches to developing and learning law and legal rules, most legal
educational endeavors in U.S. and Latin American systems primarily and sometimes exclusively,
require learning legal concepts, principles, rules and doctrines. While both systems emphasize
the learning of the law and adjudicatory contexts, there is limited focus on how to whet one’s
skills to better understand human behavior and the development of problem-solving or interest-
based negotiation skills.? While all U.S. commercial mediators likely understand that disputes
beset economic, business, relational, and procedural concerns, there are cultural considerations
when mediating in different or unfamiliar territory. For example, let us look at language
translation. Mexico is the most populated Spanish speaking country in the world. The Law of
Linguistic Rights recognizes 68 Mexican indigenous languages.® This is not uncommon
throughout Latin America as it is a complex landscape where moving region to region provides
no consistency in language.* Even when the parties do speak English, we should not assume that

all of the words or expressions translate to English in the same way.

There is a proliferation and flourishing of mediation in Latin America. Countries such as
Argentina, Brazil, Chile, Colombia and Mexico are expanding their reliance on mediation.’
Undoubtedly, certain studies assisted in generating such acceptance. In Argentina, after a study

spanning the years 1995 to 2000, of 157,000 cases that were dealt with through mediation, only
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34.8 percent were returned to court for adjudication. ® Subsequently, Argentina enacted Law
26.589 of 2010 on Mediation and Conciliation,” on a federal level to “promote direct
communication between the parties to resolve the dispute out of court.” Most Latin American
legal systems prefer the regular use of mediation to resolve conflicts in areas of law where

mediation or ADR in general is not totally excluded. ®

U.S. mediators began venturing into Latin America during a time when the U.S. had little
to no stake in the subject matter of Latin American mediations. Relationships are good between
the U.S. and Latin American countries. In the winter of 2012, The United States Institute of
Peace (USIP) assembled a diverse group of mediators to discuss their practices and experiences
from Latin America including their experience with taking on sole matters and participating on
panels in Latin America. The overall opinion was that U.S. mediators are in demand.’ In this
context, and before undertaking such an endeavor, arguably the U.S. mediator should understand
the historical, social, and legal culture of the parties in order to appreciate partisan perceptions as
well as be able to purpose common and separate concerns. This is a challenging undertaking
given the diverse geographic region; the mediation landscape is constantly shifting due to
legislation, politics and cultural divergence. Additionally, the fact that there is not a single
language used in the region, and that many regional idiosyncrasies exist, complicates things
further.!® This is a challenging mediation environment for a neutral mediator that is expected to
“...frame conversations in ways that counter selective and partisan perceptions, exploit shared

and independent interest, and investigate resolutions that promote mutual gain”.!!
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Chapter I11: Understanding Cross-Cultural Communication

While it is necessary to have a command of all types of communication (especially as a U.S.
mediator in Latin America), cross-cultural communication is arguably the most important.
Successful cross-cultural communication relays to the parties that the mediator has an
understanding of the different cultures. The mediator should be able to compare the cultural as
well as political differences and demonstrate in his or her communication that the differences are
understood and acknowledged. Additionally, it should be understood that often in cross-cultural
societies, one culture is often considered “the norm” and all other cultures are compared or
contrasted to the dominant culture.!?

A mediator should understand the code of cultural sensibility. Cultural sensibility refers
to how sensibility (“openness to emotional impressions, susceptibility and sensitiveness”) relates
to a person’s moral, emotional or aesthetic ideas or standards.!*> The mediator needs to
understand enough to be able to take control and reframe the relationship between the parties.
The mediator must be skilled at hearing the noise then being able to communicate the parties’
interest into a framework that all can engage with, reframing the dispute so both parties can
understand.'*

As discussed, due to Latin America’s complicated culturally diverse region, many
challenges of negotiating, drafting and resolving of Latin American cross-border matters exist.
One can choose a word that has different meanings depending on to whom you are speaking and
how the word translates for that particular person. Also, it can be unknown to a mediator that
certain expressions and gestures can have significant meaning, and may even be out of place or
inappropriate, eliciting a particular emotion, positive or negative. A U.S. mediator would benefit
from knowing how to navigate around this landscape since the diverse language and culture

should certainly influence the mediator’s choice of words as well as behavior. The mediator
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should review on a case-by-case basis the best way to mediate in a particular cross-
cultural environment, having the ability to compare the different cultures in order to effectively
communicate cross-culturally. Creating the right environment is crucial to the mediation process.
According to a 2016 global survey from Culture Wizard, with respondents from 80
countries, 68 percent reported that cultural challenges were the largest stumbling block to global
team productivity and 18 percent reported that their companies have lost business opportunities
because of cultural misunderstanding.!> Most might say that in general people are easier to
connect with when they share basic similarities such as culture, language and communication
styles. Mutual understanding facilitates the kind of communication that makes relationships
smoother, creating less conflict. In virtually every conflict there is emotion—Iess conflict, less
emotion. Mediators want to be successful in dealing with conflict. The words or behaviors that
produce emotions both negative and positive are often unknown, especially from culture to
culture. Harvard Medical School’s Daniel Shapiro, Ph.D. has launched many successful
international conflict resolution initiatives and is an expert in the emotional dimension of
negotiation.!® In his book with Roger Fisher, they define emotion as, “An experience to matters
of personal significance; typically experienced in association with a distinct type of physical
feeling, thought, physiology, and action tendency”.!” Their analysis encompasses the role
emotions play during a negotiation process. The overall lesson is that there needs to be a strategy
for understanding all of the emotions both negative and positive while yielding the positive
emotions to use in the negotiation. The positive emotions can add substance and value while the

negative emotions can create substantial barriers to negotiation.!
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Chapter IV: Cross-Cultural Mediation Framework

Then the question that begs for an answer is how does a mediator provide a proper
framework for parties in an inter-cultural setting to solve their dispute? One may consider
attempting to identify the parties’ perceptions of the conflict. Information is the most valuable
commodity for any mediator. Patient and purposeful probing will get the mediator much needed
information. It is best not to assume anything given that assumptions are a powerful influence on
the direction of the mediation. The common advice is for the mediator to rearrange his/her
assumptions and put them on the back shelf while doing a calm but deliberate study of the
parties. If you want to provide mediation services to Latin American parties, then keep in mind
that the parties’ position and interest may be mutually exclusive. Be an anticipatory mediator.
Before you speak, play it in your head first. The mediator must remember that the message
intended is not always the message received. Have an understanding of the parties’ conflict and
of relevant cultural or social conflict in Latin America. This includes although not limited to
inequality, social as well as economic. Having this knowledge, the mediator may decide to keep
certain issues off of the table. This brings commonality to the table, encouraging the parties to
engage in more constructive communication. Constructive communication often leads to
cooperative decision making. Conflicts are managed through dialogue and negotiation. The
mediator’s objective must be to furnish an environment for dialogue and negotiation, building a

bridge that moves conflict over to collaboration.

Chapter V: Conclusion

There will always be cross-cultural misunderstandings when two or more parties or the
mediator himself belong to a different cultural background. It is human nature to interpret others’
behaviors, values, and beliefs through the lens of our own culture. As a result, when mediating
across cultures, we will have to sort out different perspectives in trying to avoid potential
misunderstandings that can be barriers to settlement. “A bad settlement is better than a good trial”,

asserts an old Spanish adage.'” With the increase of mediation in Latin America and the demand
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for U.S. mediators perhaps there is a need to overemphasize that mediators should take on the
challenge of becoming “culturally intelligent” in order to truly understand the perception of the
conflict. Having the objective to promote conversation and to create conditions for people to
work together side by side in resolving a conflict, this is a logical place to begin. So, where are
you headed next? Who are the parties and what kind of framework can you create that is usable
and practical and that will bridge the cultural divide? What will be your plan when “you re not in

Kansas anymore”?





